STATE OF MICHIGAN - .
MACOMB COUNTY CIRCUIT COURT ' -

.- BROADCAST DESIGN & CONSTRUCTION
INC., a Mlch1ga.n Corporation,

- Plamtiff,
vs. ; o ~ Case No. 2005-3377-CK
- GM ENGINEERS AND CONTRACTING, -

- INC., d/b/a GM'ENGINEERS AND ASSOCIATES,
a Michigan corporation,

Defendant.
_ o w
OPINION AND ORDER
"Do'_fendant'move's for summary disposition.
‘Plalint.i_ff filed its complai'nt on August 23, 2005." Plaintiff alleges that it entered into -

B se\‘/erwa‘lg oontracts with dofendant GM- Engino,ers -and ':(;.ont!_racting, Inc. (“GME”), which plaintiff
.agreed to furnishi services 1n connection with -inip_rovo_\ment's\ nrlad_e‘-to ;);opeljty in which defendant

" was the oonstrdction rnanaéér. Plaintiff ailcgés it '~h§as§;‘perfoml‘ed ‘iill‘ obligations under the

‘ contracts, and h'as; receivod certatn pAartial payments, leaving a balance of $41,394.17 through
Augus't=.30‘? 2004, plus accfuing interest. Plaintiff brings claimo fo.r breach of contract (count I).;‘

account stated (count II); and breach of the Builders Trust Fund Act, MCL 570.15 1 ‘(count’ II-I)'

On October 21, 2005, defendant GME ﬁled a thlrd-party complaint agamst Garc1a &

N Sons Masonry (f‘Gar01a”) lts owner. and 1nsurers GME alleges that 1t had contracted ‘with
Garc1a to perform certam work. GME alleges Gar01a performed the work negllgently, forcing J

' pla1nt1ff BDC to demohsh and reconistruct the work before 1t could perform 1ts work GME
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. brings claims for breach of contract (count T); ‘negligence (count IT); and indemnity/hold
harmless agreement (count I11). : |
'The parttes stipulated to dismiss third party defendants Acctdent Fund and Burlington‘ |
Insurance Company in an order dated February 7, 2006. On February 10, 2006, a default
Judgment agalnst third party defendants Garma & Sons Masonry, Inc and Ignacio Garcia was
entered On February 16, 2006 third party defendant Northern Insurance Company of New
‘. York was dlsmlssed in a stipulated order. Defendant GME now moves for summary disposition
of the primary complaint against it.
| Defendant GME asserts,_ first, that because 1t submitted a counter-affidavit demonstrating
that there is no account stated (count 1), this count is: to be considered merged into the breach of
contract claim _'Z(count' 1. Further, defendant _‘GME asserts that plaintiff appears to have
abandoned its-breach of the Builder’s Trust Fund clalm (count III), as it does not apply. Thus,
defendant asserts, the breach of contract clann remains the only v1ab1e one.
' ‘ Defendant GME contends that in this case plaintiff, subcontractor to defendant, sues for
payment o_n invdices relating to Twor\k outaide the.. original scope of work on the jl'ob'. Defendant
.'maintains tbat pl}ii'ntiff fa;iled-; to, abfde by the ezgpre'ss contract which stipulates that all additional
.workrreq_uired a signed written change order before' payment could be processed. Defendant
asserts that plaintiff did not obtain written change orders for the extra work, and neither the
owner nor the architect approved the changes, and therefore defendant was unable to pay for
-same. - Defendant argues' that under the una_mbiguous express agreement, defendant is not liable
“to plaintiff |

Defendant contends James Brennan, representative of plaintiff, stated in deposition that

the ‘Agreement controlled all of plaintiff’s work completed on site. Second, defendant asserts’




- that Brennan admrts that he knew that srgned wntten change orders were necessary, and in tact
- submltted two change orders that were accepted GME contends Brennan further knew that Gil -
‘Manly, of- GME was attemptlng to push through add1t1ona1 change orders with the owner and
.arcIntect but they both reJected same. Moreover defendant asserts that while plarntlff asserts
that each 1nd1v1dua1 trrnesheet subnntted to: and srgned by GME’s on-site supervisor are really
“Tlme and Matenal” }contracts the depos1t10n testimony of Gil Manly, Virgil Manly, er
‘Brennan and J im Degowske do not support thls theory Defendant GME asserts that to so find
would be to abrogate the written agreement and replace it with multiple “T&M” contracts with
~.no agreement Further defendant asserts, even assumlng that each T&M sheet was a contract, |
‘-Vrrgrl Manly, the 1nd1v1dual from GME who 51gned the bottom of each timesheet, is not and

néver has been an ofﬁcer of GME that could legally bind GME to any contract.

: '_.Plarntr_ff responds, first, that it was awarded a contract in the amount of $2, 756.00 to form

B and pour spread footlng, re-steel 3, 500 Ib of concrete Plaintiff asserts its orrgrnal bid was for

$3, 156 but defendant wanted it reduced by $400 because they had another subcontractor who
o _would do the excavatlon Plarntrff asserts that when its employee arrived, the site was not ready
bccausc thc company hlrcd to do the excavatron had falled to appear Therefore, plaintiff asserts,
defendant executed a change ordcr .for $400 and the work was performed by plaintiff in the
‘middle of June 2004 |
.Plaintiff‘fcontends-‘.that it‘ perforrned all wdrk under the contract and change order
| satrsfactonly, thereby completmg all of thelr obllgatlons under the written contract, At that
pomt plalntlff asserts the contract was. completed and there was no contractual relationship

. between the - partles Plaintiff notes that the pnor wrltten contract, under “Changes,” refers

k spec1fically to changes to “the work specified in the contract ?

\




In dle meanlime, plainlif‘[‘ asserts, Ga;'cia was hired to perform the masonry wor_k and 4'
construct the walls. At some point, GME’s proj ect manager, Virgil Manly, son of the‘ oW;ner; '
discoxfered the masonry work was done improperly.: Plaintiff contends Garcia was ﬁred‘ in'JuISI
- of 2004, and pl'aintiff Was c.alled‘_back to do repair work as to the masonry. P]aintiff maintd.ins" L
GME did not request a bid for the ‘nvork, did not iask for an estimate of the work, but ‘only
requested pfaintiff come and repair fhe nfork. Plaint,iff maintains that the'additional repair,wo"rk‘_ ‘
had nothmg to do with the work specified in the contract for which change orders would be _'
needed ' | ’

| Plaintiff asserts that Virgil Manly signed the T&M: sheets on a daily basis, and that no |
one from defendant GME ever objected- verbally or: in writing to any of the time dnd ni.aten'al‘ "
charges.-' -Funhef, plaintiff asserts that Gil Manly was attempting to get work.Order changes from -
tne owner; this was relayed to Jim Brennan of ‘BDC ‘who understood this could take some _time._ ’
* In the meantime plaintiff continued working. Plaintiff maintains that when BDC was hired’_’ont a
time and material basis to perform this work, plaintiff did not do it on a contingency basis. That
is, while the.chdnge order request was to alIoW defen_dant GME to obtain additional funding from
the owner, its approval or disapproval had no b'eaﬁng%on GME’s obligation to piaintiff.

With regard to the argument that Virgil Manly had no authorlty and could not bmd
defendant GME, plaintiff notes that Virgil Manly held himself out as Proj ect Manager and all of .

the T&M sheets bear his signature over the wordlng ‘authorized by.” Further, plamtlff asserts, ..

EN

desplte havmg received regular faxed a.nd mailed coples of the T&M sheets, GME owner Gllrh =

Manly never indicated to plalntlﬂ' that Vlrgll Manly did not have authority to order work to be

|

i
!
i
i
t

performed.




Defendant moves for summary disposition pursuant to MCR 2.116(C)(10). A (C)(10)

“motion tests the factual sufficiency of a complaint and must be supported by affidavits,

" depositions, admissions, or other documentary evidence. By Lo Qil Co v Department of .

T reasury, 267 Mich App 19, 26; 703 Nw2d 822 (2005). The moving party must specifically
e identify theun(‘iisputed factual iséues and support its position with documentlary evidence. By Lo
N n‘r,Ozl 26. The trial court is requlred to consider the submitted documentary evidence in the light
B most favorable to the party opposing the motlon By Lo 0il Co, 26. Ifthe movmg party satisfies
' its burden of productlon the motion is properly granted if the opposing party fails to proffer
_legally adm1551ble evidence- that demonstrates that a genuine issue of material fact remains for
. trial. By Lo Oil Co, 26-27.

‘Asa preiiminary matter, the ‘Ceurt.no.tes that Iplaintiff does not dispute in this xﬁotion that
count I, breach of. contract, is the or,11y__‘ viable claim in this case. “The cardinal rule in the
interpret'c{t-ion of contracts: is to asce;tain’ the intentien of the parties. To this rule all others are
-sfubordinate.f’ Cz'ty of Grosse Pointe Park v Michigan Municipal Liability and Property Pool;
| 473'Mich 188, 197; 702 NWZd 106 (2005). In:.ligh't of this cardinel rule, and to effectuate the
_' prmmple of freedom of contract the Supreme Court has generally observed that “[i]f the
language of the :contract is clear and unamblguous 1t is to be construed according to its plam
sense and meam_ng; but if it is ambiguous, testlmony may be taken to explain the ambiguity.”
;3, Grosseﬁ'Point‘e Park, 197-198. “However, we will not create ambiguity where the terms of the
cohtraef are cleag;”' Grosée'_Poz'nte;Park, 198.

.T-l_le' pafti'es present. Contract Agreement #2004-22, dated April 26, 2004', between GME

'and‘plainti'f_f BDC. “Article 1. Work” specifies the work to be performed, i.e., form and pour




spread footing, ré-steel 3500 1b concrete, GME Jdb # 24-0322-684, for the amount of $2,756.00.
“Article 3. Changes” provid’es as follows:
- No additions, deletions, or deviations from. the work specified in the contract will be
permitted or paid for unless. a written work or change order is first agreed upon and
. signed by the owner; general contractor, and architect. “(Emphasis added.)
Giving the language its ordinary,Vflplainrmeaning, the Court is persuaded that the “Changes”
' provision refers the work specified in the contract ie., form and pour spread footing, re- steel

: 3500 b concrete, for $2,756.00. Whether the addltlonal work performed relates to the work

:‘spec1ﬁed 1s not apparent on the face of the contract and is an issue to be resolved by the trier of

- fact, Plaintiff ’hfes produced the affidavit ot_" ;Tim Brennan, its vice president and overseer of this -

-project, who s‘weers that none of the work BDC Was requested to repair was part of BDC’s
~ origtnail contrect with GME. The Conrt is setisﬁed plaintiff has thus met its burden to show that'
the work was not‘part of the ol'i_ginat_l contract. As stated, this issue y_vilI need to be resolved by
tlle finder of fact. | |

,Moreover, the Court .notes that while tlle movant ﬂatly asserts that \}irgil Manly had no
authonty to blnd GME defendant GME prov1des no documentary support for this assertion.
Plaintiff prov1des, again,, the afﬁdav1t and dcposmon testimony of Brennan, who swears that
GM_E’S owner, Gil Manly, advised 'him that his son, Virgil Manly, would be overseeing the
repairs, that time and material sheets were signed an_d authorized by Virgil Manly, and ‘that Gil
HManlyreceived a copy of satne. Brennan further aseetts that Virgil Manly advised him that in
‘GME’s contract, w1th Center Line, there was a penalty prov181on for every calendar day beyond
- the-completlon date; hence, BDC used its best effort to assist GME to nieet its deadline to avoid

. a pe_nalty. The Court is satisfied that Virgil Manly § status as agent and/or authority to bind

| GME is a_question of fact.




For the foregoi_ng reasons, defendant GME’s motion for summary disposition is

DENIED. In comphance with- MCR 2. 602(A)(3) the Court states this Optmon and Order does

" not resolve the last pendlng claim or close this case.

IT IS SO ORDERED. ) !

Honorable Robery Chrzano ﬁ iPl 1875
- In absence of :

. Honorable Mary A. Chrzanowski P39944
MY 13 ZBBE o

" Dated: _ o ;

CC:  Frederick H. Schienke, Esq.
85 Macomb Place _
Mt. Clemens, MI 48043 | ?

Dav1d Hoffa Esq. -
30300 Northwestern Hwy, Ste 324 ‘
‘Farmington Hills, MI 48334
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